22 


in- 


ion, 


t.— 


rer. 
ind 


t it 
\SS- 
St. 


ril- 
en- 
the 
the 
Lt 


'0S- 
ned 
ype, 


fair 


ties 


the 


int 
121 


ac- 
pu- 
icts 

re- 
‘der 
tly. 


e.— 
nse 

not 
»me 


the 
tro- 


Sale 
and 
ract 
user 

121 


re- 


nce 
nce 

set 
Atl. 


who 
eed, 
itor 


ick- 


acie 
an@ 
one, 
ling 








Vol. 69 


CENTRAL LAW JOURNAL. 


405 








Central Law Journal. 


ST. LOUIS, MO., DECEMBER 3, 1909. 














THE MOVEMENT FOR THE LESSENING OF 
REVERSALS IN APPELLATE COURTS. 


The remedy proposed by the American 
Bar Association to make more durable and 
certain the results in nisi prius courts has 
lately received approving mention in our 
most recent state, the State of Oklahoma, 
whose two courts of last resort, one in civil 
and the other in criminal appeals, are en- 
deavoring to plant securely the principle 
that harmless error shall not be ground for 
reversal on appeal. Byers v. Territory, 103 
Pac. 502. 

It is to be said of the Bar Association’s 
proposal, that it resembles more a layman’s 
than a lawyer’s remedy, because it sounds 
more drastic and seems not to take into ac- 
count one thing, which is very evident to 
any man who has ever tried a case, or 
heard one tried, in the court of original jur- 
isdiction and then read the case in an “Ab- 
stract of Record.” It is not at all beyond 
the bounds of reason to say that there are 
cases where a jury which had decided one 
way, where living witnesses were before 
them, would, in all likelihood, have decid- 
ed the other, if the whole case had been 
tried upon depositions read by counsel. 

Now let us see what is the Bar Associa- 
tion’s proposal. It recommends to Con- 
gress an amendment to the U. S. Revised 
Statutes as follows: “No judgment shall 
be set aside, or new trial granted, by any 
court of the United States, in any case, 
civil or criminal, on the ground of misdi- 
rection of the jury or the improper’ ad- 
mission or rejection of evidence, or for any 
other matter of pleading or procedure, un- 
less in the opinion of the court to which 
application is made, after an examination 
of the entire case, it shall affirmatively ap- 
pear that the error complained of has re- 
sulted in a miscarriage of justice. No writ 
of error shall be issued in any criminal case 
unless a justice of the Supreme Court 


shall certify that there is probable cause to 
believe that the defendant has been un- 
justly convicted.” 

The furthest we have seen legislation go 
on this subject is as expressed by the Ok- 
lahoma statute, which says that: “On an 
appeal the court must give judgment with- 
out regard to technical errors or defects 
or the exceptions which do not affect the 
substantial rights of parties.” The differ- 
ence between this statute and the Bar As- 
sociation proposition seems to us quite a 
wide one. In applying the statute an ap- 
nellate court may consider the relative in- 
fericrity of its standpoint to that of the 
trial court in many things, and take into 
account the physical impossibility of re- 
producing in its completeness, a trial by 
means of a printed page. Doing this, a wise 
discretion in a trial judge remains a factor 
in judicial decision. In applying the pro- 
posed statute the infirmity of the printed 
page would seem to have no judicial cogni- 
zance, though this infirmity be as surely 
known to the judicial mind to exist, as 
that there are successions in seasons or that 
water runs and grass grows. 

Such we conceive to be the difference 
between this statute and the proposed stat- 
ute, if the first clause of the latter applies 
to appellate courts at all. If it does not, the 
association’s plan must be conceded to have 
a very inadequate scope, if indeed it does 
not operate ‘further to confine appellate 
courts in their reviews of records from 
lower courts. 

Indeed, one reading the statute and the 
proposed statute may well inquire, what is 
the general effect to be gathered in the way 
of policy, in appellate tribunals, from the 
application of the principle thus crystalized ? 
‘Is discretion of the trial judge in granting 
or refusing a new trial to be regarded by 
appellate courts as enlarged or diminished ? 
The only reason for an appellate court re- 
versing is that the trial court does not rule 
in granting or refusing a new trial as it 
should rule. 

Taking a concrete example, we suggest a 
case where the trial judge refuses a new 
trial, because, admitting his error in in- 





structions, he is convinced, though evi- 
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dence is in hopeless conflict on a material 
point, that the verdict is right, because no 
man could see and hear the witnesses on the 
other side and believe they were telling the 
truth. Should the appellate court say either 
that “substantial rights’ have been af- 
fected or there has been “a miscarriage of 
justice.” We imagine that the appellate 
court must reverse, unless this kind of 
legislation confines it squarely and entirely 
to but one function, and that, to review 
questions of law pure and simple. And 
not even may it pass upon these, without 
what it says being purely academic, as this 
kind of legislation itself prescribes, unless 
their wrong application plainly appeared, 
from the printed record, to work injus- 
tice. 


So, after all, what does this general ful- 
mination amount to? Its application in a 
literal way wouid tend to the abolition of 
all known rules of procedure and tend to 
the confounding more than ever before, of 
the duties of judge and juror, carrying the 
judge over into the province of fact and 
making conclusions therein more tempera- 
mental as depending on the view of one 
mind, that reasonably uniform as the con- 
sensus of several minds. 

Let any lawyer put himself in judicial 
frame and then ask himself, whether in a 
given case or series of given cases, if any 
settled rules are to be followed in judicial 
proceedings and conclusions, general lan- 
guage like that in the statute, or proposed 
statute, would in any way affect his con- 
clusion. 

These things seem but symptoms of un- 
1est—evidence of the knowledge of an 
evil without any knowledge of a specific 
remedy therefor. It is more than that. It 
is a sort of confession that order and regu- 
larity in the application of legal princi- 
ples have been weighed in the balance and 
found wanting, and that though it were 
better to have them, notwithstanding they 
may sometimes work injustice, the age, 
which has not attained this, is yet capable of 
making the administration of law more uni- 
form by putting less restraint on variant 
opinion. With all due respect to the Ameri- 





can Bar Association, which is supposed to 
represent the best sentiment of the profes- 
sion, it seems to us it is proposing what may 
raise, instead of allay, confusion. We 
ought to have something not on shifting 
sands, by which the spirit of progress, with 
all of its legitimate evolution, may be an- 
chored to conservatism. 

Law is not so much one of the partici- 
pants in the march of civilization as it is 
its wise counsellor. It must be its calm and 
unimpassioned controller or the very head- 
iness of its zeal will make it destroy itself. 
The high priests of law must know and fol- 
low fixed rules, or their voices will be but 
part of the clamor, which attends a seem- 
ingly forward movement. 


In conclusion we have a rule to suggest 
to such jurisdictions as believe in non-re- 
versal for harmless error, and that is that 
no new trial shall ever be ordered as to 
what has been rightly decided, where it is 
reasonably possible to separate that from 
what is infected with error. Partial new 
trials have been tried and found effective, 
and the rule of giving or refusing them 
may be made to work with reasonable uni- 
formity. 68 Cent. L. J. 161. So also may it 
be said as to immaterial technicality. But 
whenever an appellate court undertakes to 
differ with the trial judge about instructions 
and rulings upon the admission or rejection 
of evidence being prejudicial or not, it is 
more than likely itself to be wrong, be- 
cause it has not the equal opportunity of 
judging about this. 

And another rule should be, that a trial 
judge, in passing on a motion for new trial, 
should be required to state whether he re- 
affirms his instruction and his rulings upon 
evidence, or, admitting error, he believes 
or not the error was prejudicial. The dif- 
ficulty often, with an appellate court, is to 
say what the trial court would have done 
had it been apprised of its error of law, 
when it passed on the motion for new 
trial, and, therefore, it has not the advan- 
tage of the trial judge’s view of the errors’ 
materiality, but it must guess about this 
for itself. For other discussion of this 
subject see 68 Cent. L. J. 59. 
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NOTES OF IMPORTANT DECISIONS. 
CRIMINAL LAW—CONSTITUTIONAL RE- 
QUIREMENTS AS TO FORM IN WRITS AND 
PROCESSES.—The case of Caples v. State, 
104 Pac. 493, decided by Criminal Court of 
Appeals of Oklahoma, is in enviable contrast 
to a line of cases, entitled to the bar-sinister, 
decided by Supreme Court of Missouri, upon 
which we commented in 68 Cent. L. J. 421. 

The latter court thought that omitting “the” 
before state in the words “against the peace 
and dignity of the state,” constitutionally pre- 
scribed for the conclusion of an indictment, 
was fatal. The Oklahoma court thought the 
Oklahoma constitution, which required that 
“the style of all writs and processes shall be: 
‘The State of Oklahoma,’” was not violated, 
in the caption of an information by the omis- 
sion of “the” before Oklahoma. The Missouri 
court, whether right or wrong in its conclu- 
sion, stands also in unfavorable contrast with 
the Oklahoma court, whether right or wrong, 
in clearness of decision. Thus the Missouri 
Court straddles the question whether an abso- 
lute form is prescribed, by saying, in effect, 
that while it would not be fatal to have the 
conclusion read “against the peace and dignity 
of the people of the state,” or “against the 
peace and dignity of the state of Missouri,” 
yet every collection of words must contain the 
very words of the prescribed conclusion, that 
is “the” must be before “state” in every form. 
Other words may be interjected, or follow after, 
but the words prescribed must follow in the 
sequence of form prescribed. And then, seem- 
ingly not satisfied with itself, the court said, 
in effect, that if “the” before “state” is omit- 
ted it could not be certainly known what state 
was meant. As to that assertion, we may re- 
mark, as in France, “c’est rire.” 

The Oklahoma court held, and held squarely, 
as one likes to see the expression of a con- 
clusion stated, that no absolute form is pre- 
scribed. 

But, as applied, the admirable part of the 
Oklahoma judge’s opinion is that which differ- 
entiates such a requirement as found in a con- 
stitution and statute. The Missouri Supreme 
Court appeared to think the provision being 
constitutional required a stricter adherence to 
literalism, while the Oklahoma court conceived 
that statutes care more for form than constitu- 
tions do. It said: “Constitutional provisions 
should always receive a broader and more 
liberal construction than statutes. The rule 
of construction of a statute is the intention of 
the legislature. In construing constitutional 
provisions the supreme question is, What did 
the people whose votes adopted and placed 





the constitution in force intend? Therefore a 
common sense, rather than a technical com 
struction should be placed upon the language 
used in a constitution.” 

This remark we think is forceful when ap 
plied to such a matter as was before the two 
courts, namely a mere question of form, what- 
ever might be said when some prejudice of a 
substantial sort might ensue from disregard of 
other constitutional provisions. When a sub 
stantial right is attempted to be preserved by 
a constitutional provision, the strictest con 
struction—even severe technicality—to pre 
vent the least invasion of its completest in 
tegrity, should be enforced. When fundamental 
law takes time to notice form, which does not 
pertain to substance, we, nevertheless, must 
look for substance in what is said. If this 
cannot be found in literalism, then let that be 
disregarded. If the substance of a substantial 
right may begin to be affected by not enfore- 
ing a single syllable of permanent law, the 
courts should preserve it. The Oklahoma 
judge spoke well, but a little too generally. 








EFFECT ON A JUDGMENT OF DIS- . 
QUALIFICATION OF THE JUDGE 
BY REASON OF INTEREST OR RE- ' 
LATIONSHIP TO A PARTY. 


It has been the rule almost from time 
immemorial without regard to race that one 
may not be a judge in his own cause. This 
maxim of the common law dictated by the 
soundest principles of justice and concurred 
in without dissent by all systems of juris- 
prudence, has come to signify by construe- 
tion and the enactment of statutes in har- 
mony with its theory more than the mere 
words used might express. By statutes and 
decisions in some instances a judge is ex- 


. cluded from sitting in a cause in which the 


parties are related to him within certain 
specified degrees of consanguinity or affin- 
ity, and also when he himself is interested 
in the controversy. Many of these statutes 
disqualify a judge from sitting when he 
would have been disqualified at the com- 
mon law from sitting as a juror. 

It is not our design in this article to dis- 


close the applicaticn of these statutes in se 
far as the determination of what consti- 
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tutes a party is concerned, nor to endeavor | of consanguinity or affinity to a party, 


to learn the applicability of the statutes as 
determined by the rules of the common law 
disqualifying jurors. Our purpose here is 
to determine from the decisions so far as 
possible what the result will be upon the 
judgment rendered by the court if the judge 
sits in the cause when the statute prohibits 
him from sitting because of his relationship 
to parties thereto or because he himself is 
interested in the controversy. The ques- 
tion is, what will be the effect upon the 
judgment, will it be valid, voidable or void ? 
Will the consent of the parties to the ren- 
dition of the judgment by the interested 
judge avail to redeem the judgment from 
invalidity? To a certain extent the determi- 
nation of the question depends, or Gather is 
made to depend, by some of the authorities 
upon a jurisdictional point. The theory of 


some of the cases being that the 
disqualification of the judge is jur- 
isdictional, and that, being  disquali- 


fied, the judgment rendered by him is 
without jurisdiction and void. While this 
has not been stated as the basis for the rule 
laid down in some of the cases, neverthe- 
less we believe it to be the true rule, and 
that the effect of the law disqualifying the 
judge for reasons which are within the 
scope of this article, is to withdraw from 
him jurisdiction to hear the controversy. 
Having withdrawn from him this jurisdic- 
tion by statute, the question is, can the 
jurisdiction be conferred upon him by con- 
sent of the parties? It can be declared, that 
by the great weight of authority, jurisdic- 
tion to render judgment cannot be given 
by consent to validate the judgment where 
jurisdiction has been withdrawn from 
the judge because of relationship. Thus it 
was held that the acts of the judge are void 
when he is disqualified by the statute from 
sitting in the cause by reason of relationship 
to some of the parties and that this funda- 
mental invalidity extends even to consent 
decrees.t So also it has been held that if 
the judge is disqualified as when he would 
be excluded from being a juror by reason 


(1) Joett v. Gunn (Tex. Civ. App), 35 S. W. 
194. 





such disqualification may not be waived so 
as to prevent a party to the cause from 
having the judgment vacated because of in- 
validity.” 

The statute is declared to be peremrtory 
that the judge shall not sit, and the fact that 
the attorney for the party consents to an 
order being entered by a judge who is dis- 
qualified, will not prevent that party from 
contesting the order on the ground of the 
judge’s disqualification.* 

Some of the authorities discussing this 
question of consent, proceed upon the the- 
ory that the justice himself should raise the 
question of disqualification and he himself 
refrain from sitting; thus, where a judge 
was a father-in-law of one of the plaintiffs 
the point was raised that the fact of his 
disqualification was not made to appear be- 
fore the issue was joined, and that conse- 
quently jurisdiction had been consented to 
and it was too late thereafter to raise the 
point. The Supreme Court of Wisconsin, 
however, said that this was not material, as 
the justice should himself have removed sthe 
cause on his own knowledge of the rela- 
tionship and consequent disqitalification 
without waiting for the point to be raised 
by a party.* Some of the authorities de- 
clare a distinction between the statutory 
disqualification and disqualification at the 
common-law holding, that if the disqualifi- 
cation is statutory, judgments rendered 
by judges prohibited from sitting are void, 
and that if the disqualification is not statu- 
tory, but rests upon the common law, a 
judgment rendered by a judge disqualified 
from sitting, will be held to be voidable 
only, as a basis for this, it is stated that in 
the former instance the act is only in excess 
of jurisdiction, the jurisdiction being de- 
pendent upon statute, while in the latter 
case the act is not in excess of jurisdiction, 
as the jurisdiction is not conferred by the 
common law.° ; 


(2) Matter of Bingham, 127 N. Y. 296. 

(3) Converse v. McArthur, 17 Barb. (N. Y.) 
410. 

(4) Hibbard v. O’Dell, 16 Wis. 333. 

(5) Forest Coal Co. v. Doolittle, 54 W. Va. 
210. 
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Likewise, a similar rule has been observed 
in the case of public officers clothed with 
quasi-judicial functions, as in the case of 2 
commissioner of highways laying out a 
road, and the order of such commissioner 
has heen held to be absolutely void because 
of relationship to a party to the controversy, 
or to the owner of some of the lands in- 
volved.® 

One of the leading cases, illustrating the 
principle that a judge may not sit where 
the statute prohibits him, and in which the 
reason prohibiting the consent of parties to 
a waiver of such disqualification is begt 
brought out, is that°“of Oakley v. Aspin- 
wall.? The New York statute, which was 
in controversy, in that case disqualified a 
judge for causes which would disqualify 
him for a juror, and in this case, among 
other things, the court said: “After so 
plain a prohibition, can anything more be 
necessary to prevent a judge from retain- 
ing his seat in the cases specified? He is 
first excluded by the moral sense of all 
mankind ; the common law next denies him 
the right to sit; and then the revisers of 
our law declared that they intended to em- 
body this universal sentiment in the form 
of a statutory prohibition, and so they 
placed this explicit provision before the 
legislature, who adopted it without alter- 
ation and enacted it as the law. The ex- 
clusion wrought by it is as complete as is 
in the nature of the case possible. The 
judge is removed from the cause and from 
the bench; or if he will occupy the latter, 
it must be only as an idle spectator and not 
as a judge. He cannot sit as such. The 
spirit and language of the law are against 
it. Having disqualified him from sitting 
as a judge, the statute further declares that 
he can neither decide nor take part in the 
decision of the cause, as to which he is di- 
vested of the judicial function. Nor ought 
he to wait to be put in mind of his disability 
but should himself suggest it and withdraw, 
as the judge, with great propriety, attempt- 
ed to do in the presert case. He canivt 


(6) Hull v. Fair, 105 Mass. 219; Taylor v. 
County Commissioners, 105 Mass. 225. 


(7) 3 .N. Y. 547. 





sit, says the statute. It is a legal impossi- 
bility, and so the courts liave held it. 

The law applies as weli to the members 
of this court as to any other; or if there be 
any difference it is rather in favor of its 
more stringent application to the judges of 
a @rt of last resort, as well, because of its 
great dignity and :mportance as a tribunal 
of justice, as that there is no mode of re- 
dress appointed for the imjuries which its 
biased decision may occasiom The law and 
the reasons which uphold it, apply to the 
judges of every court in the state, from the 
lowest to the highest. 

lt was, however, urged at the bar, that 
although the judge were wanting in au- 
thority to sit and take part in the decision 
of this cause, yet that having done so at 
the solicitation of the res:ondent’s counsel, 
such consent warranted the judge in acting, 
and is an answer to this motion. 

But where no jurisdiction exists by law 
it cannot be conferred by consent—espe- 
cially against the prohibition of a law 
which was not designed merely for the 
protection of the party to a suit, but for the 
general interests of justice. It is the de- 
sign of the law to maintain the purity and 
impartiality of the courts, and to insure for 
their decisions the respect and confidence 
of the community. Their. judgments be- 
come precedents which coutro!l the determi- 
nation of subsequent cases; and it is im- 
portant, in that respect, that their decisions 
should be free from all bias. After secur- 
ing wisdom and impartiality in their judg- 
ments, it is of great importance that the 
courts should be free from reproach or the 
suspicion of unfairness. The party may be 
interested only that his particular suit should 
be justly determined ; but the state, the com- 
munity is concerned not only for that, but 
that the judiciary shall enjoy an elevated 
rank in the estimation of mankind. . 

The party who desired it might be per- 
mitted to take the hazard of a biased deci- 
sion, if he alone were to suffer for this 
folly—but the state cannot endure the scan- 
jal and reproach which would be visited 
upon the judiciary in consequence. Al- . 
though the party consent, he will invariably 
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murmur if he do not gain his cause; and the 
very man who induced the judge to act, 
when he should have forborne, will be the 
first to arraign his decision as biased and 
unjust. If we needed the illustration of 
this, the attitude which the counsel for the 
moving party in this case assumed towggd 
the court, the strain of argument which he 
addressed to it, and the impression which 
it was calculated to make upon an audi- 
ence, are enough to show that whatever a 
party may consent to do, the state cannot 
afford to yield up its judiciary to such at- 
tack and criticism as will inevitably follow 
upon their decisions made in disregard of 
the prohibition of the law under considera- 
tion.” 

This decision in Oakley v. Aspinwall has 
been followed in a much later case in the 
Supreme Court of the same state. In an 
earlier case in the Supreme Court, however, 
it was held that where a church corporation 
of which a surrogate was a member was a 
legatee that this disqualification was not 
sufficient to render the judgment void, and 
that if the point was not raised before the 
surrogate that the point would be waived.® 

The decision has, however, been adhered 
to in other states, particularly in Cham- 
bers v. Hodges,’® where it was held that a 
judgment by confession was void in a case 
where the judge was disqualified, since the 
consent of the parties could not give juris- 
diction or capacity to the judge. Likewise 
it has been considered that where the judge 
is a party to the record that other parties 
may not consent to his sitting so as to quali- 
fy him, even under a statute authorizing the 
qualification of a judge otherwise disquali- 
fied by such consent; hecause the judge 
cannot, with decent respect to the opinion 
of mankind, sit in his own cause and appear 
before himself in person or by attorney, 
render a judgment in his own fa\or when 
he is satisfied his attorney has made a good 
cause, or turn himself out of his own court, 
where his case is devoid of merit. 


(8) Elmira v. Gibson, 92 N. Y. Supp. 913. 
(9) In re Hopkins Will, 3 N. ¥. Supp. 661. 
(10) 23 Tex. 105. 

‘ (11) Kansas City v. Knotts, 78 Mo. 356. 





The courts are not, however, in harmony 
with this question, some courts of last re- 
sort have taken the view that the question 
is not one of jurisdiction of the subject- 
matter, but of the person, and that by ap- 
pearing, jurisdiction of the person is con- 
ceded; or to state it another way, want of 
jurisdiction of the person is waived. It 
has therefore been considered in a few cases 
that when the person adversely affected bv 
the bias of the judge does not seasonably 
and properly raise the point of his statutory 
disqualification that the point is waived, 
that the court has jurisdiction and that the 
judgment is valid. This necessarily pro- 
ceeds upon a thecry that a judgment so 
pronounced is voidable only and not en- 
tirely void, and that consequently the inva- 
lidity is cured by a failure to properly take 
advantage of it; such a case is Pettigrew 
v. Washington Co.” . 

Where precisely this point was decided 
to the same effect is Beal v. Sinquefield & 
Co.,"* where the judgment had not been 
objected to for five yeats, and the same 
conclusion was reached under quite similar 
facts in Alabama."* 

In South Carolina the jurisdictional the- 
ory is taken and it is considered there that 
the disqualification of the judge ousts him 
of jurisdiction of the person, and that an 
appearance by the adverse party and the 
proceeding to trial is a waiver of the dis- 
qualification and a consent to the jurisdic- 
tion of the court." 

It has also been held that, where a party 
is at the inception of a suit fully aware 
of the incompetency of the judge because 
of his relation to the cause, but neverthe- 
less without objection joins issue and ex- 
pressly asks the judge to pass upon the 
questions which involve the personal in- 
terest of the judge, he will be held to have 
waived the point, and his motion for a new 
trial will be overruled.’® 

In Iowa the statute specially provides 
that the judge who is related to either party 


(12) 73 Ga. 48. 

(14) Collins v. Hammock. 59 Ala. 448. 
(15) Ex Parte Hilton, 64 S. Car. 201. 
(16) Rick v. Gantt, 35 La. Ann. 920. 
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within the fourth degree cannot sit except 
by mutual consent. It is determined there, 
however, in an early Iowa case, after citing 
with approval Oakley v. Aspinwall and Hull 
v. Fair, that but for this provision the par- 
ties could not by consent remove the disa- 
bility of the judge, and it was thought that 
nothing but mutual consent would be suffi- 
cient to confer that jurisdiction, consequent- 
ly where the party permitted a large number 
of terms of court to pass without bringing 
on the case for hearing, knowing that the 
opposite party would insist upon a hearing 
at that term and omitted to insist before the 
sixteenth day of that term upon the judge’s 
disqualification, it was thought that he had 
not waived the point, and that the mutual 
agreement required by the statute had not 
been reached.” 

In a later case, however, where one en- 
tered his appearance voluntarily and agreed 
not to take a change of venue, it was held 
that he had agreed to the trial before the 
disqualified judge, even though he claimed 
to have expected to try the case at the time 
of making the agreement before a judge 
who was not disqualified.** 

It will thus be seen, as was announced 
at the outset, that the weight of authority 
measured by the opinions in the best. con- 
sidered cases is that a judge may not be 


given jurisdiction to hear a case from the * 


decision of which the statute excludes him 
by reason of relationship. This is clearly 
as it should be, as is so well pointed out in 
Oakley v. Aspinwall, and in briefer form in 
Kansas City v. Knotts, the judge ought not 
by consent even be permitted to sit where 
there is danger of his bias. In the case of 
some judges, who by reason of their up- 
rightness, waquld tend to hend backward the 
hearing of the case of a relative, would be 
more disastrous to the relative than to the 
other party, and it would indeed be a rare 
individual who could say that he was in no 
sense biased or embarrassed by the occasion 
of deciding a controversy in which a rela- 
tive was interested. Not alone, therefore, 


(17) Chase v. Weston, 15 Iowa, 159. 
(18) Stone v. Marion Co., 78 Ia. 14, 42 N. W. 
70. 





is the rule, declaring judgments in those 
cases to be void, in harmony with the cur- 
rent of authority, but it is likewise in har- 
mony with the dictates of common sense 
and sound judgment and should be adhered 
to in all cases. 
Corin CampBeELL, LL. M. 
Grand Rapids, Mich. 








NATURALIZATION—GOOD MORAL CHAR- 
ACTER. 





UNITED STATES OF AMERICA, APPEL- 
LANT v. LOUIS HRASKY, APPELLEE. 





Supreme Court of Illinois, June 16, 1909. 





The federal statute requiring an applicant for 
naturalization to have “behaved as a man of 
good moral character’ means more than that 
he shall have a good reputation, and requires 
that his conduct, generally, shall have been such 
as is authorized by law. : 

An alien resident of Illinois who has habitu- 
ally and knowingly violated the Sunday Closing 
Law, which is in force in all parts of the state 
of Illinois, by keeping the back door of his 
saloon open on Sundays, and who intends to 
continue such violation after he is naturalized, 
should be denied naturalization, notwithstand- 
ing many gitizens of the United States engaged 
in the same business habitually violate. such 
law in like manner. 

An applicant for naturalization who has 
habitually, knowingly and willfully kept the 
back door of his saloon open on Sundays in 
violation of the Sunday Closine Law of the 
state and who asserts his intention to persist 
in so doing although he should take an oath 
to support the constitution of the United States 
and the laws has not behaved as a man of good 
moral character and one well disposed to the 
good order of this country, and must be denied 
naturalization as a citizen. 


Per Curiam: October 29, 1908, appellee filed 
in the City Court of East St. Louis a petition 
for naturalization under section 4 of the Natur- 
alization Act of June 29, 1906. 34 Stat. Law, 
596. That section provides, among other 
things, that it shall be made to appear to the 
satisfaction of the court that the person de- 
siring citizenship has resided ‘in the United 
States at least five years preceding his appli- 
cation and one year in the state, “and 
that during that time he has behaved as a 
man of good moral character, attached to the 
principles of the constitution of the United 
States and well disposed to the good order 
and happiness of the same.” The statute fur- 
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ther provides that two witnesses shall tes- 
tify as to the applicant’s residence, moral 
character and attachment to the principles of 
the constitution. When the petition came 
on for hearing in that court, February 13, 1909, 
appellee testified that he had been in the sa- 
loon business for more than three years; that 
he was familiar with the state law’ requiring 
the closing of the saloons on Sunday in Illi- 
nois and had known of its requirements for 
over two years; that in spite of that fact he 
had kept the back door of his saloon open 
on Sunday regularly, and, although he should 
take an oath to support the United States con- 
stitution and laws, he would continue to keep 
the back door of his saloon open on Sundays. 
The representative of the federal government 
conceded that, as a matter of general practice, 
saloon-keepers in East St. Louis and many 
other large cities of the state, in spite of the 
law upon the subject, regularly keep the back 
door of their saloons open on Sundays, and 
“that this practice is permitted by the mayor 


and police authorities of the cities referred 
to.” 


The United States statutes provide that the 
facts to justify the naturalization of the ap- 
Plicant shall appear to the satisfaction of the 
court. There is vested, therefore, in that trib- 
unal the discretion to determine whether an 
alien is fit for admissison. But this discre- 
tion is not arbitrary. It must be a sound judicial 
discretion, and if abused is subject to re- 
view. Anderson Transfer Co. v. Fuller, 174 
Til. 221; 9 Am. & Eng. Ency. of Law, 2d Ed., 
p. 473. It must be regulated according to 
known rules of law, and is a legal and not 
& personal discretion. 14 Cyc, 384, and cases 
there cited. 


The Sunday Closing Law, so-called, is in 
force in all parts of this state. People v. Busse, 
238 Ill. 593; Kopp v. People, 47 Id. 327. Kroer 
v. People, 78 Id. 294. Has a person who has 
knowledge and habitually violated this law 
behaved as “a man of good moral character” 
and one who is “well disposed to the good 
o-der” of this people? 

While the word “character” is frequently 
used as synonymous with reputation, strictly 
speaking character is what a person is, while 
reputation is what he is supposed to be. 5 Am. 
& Eng. Ency.,of Law, 2d Ed., p. 852; 6 Cyc. 
p. 892, and cases cited. In discussing a form- 
er United States statute which had the iden- 
tical provisions as to good character, the Unit- 
ed States Circuit Court, in In re Spenser, 5 
Sawyer, 195, said (p. 196): “The applicant 
must not simply have sustained a good repu- 
tation, but his conduct must have been such 





as comports with a good character. In other 
words, he must have behaved—conducted him- 
self—as a man of good moral character ordi- 
narily would, should or does. Character con- 
sists of the qualities which constitute the indi- 
vidual; reputation the sum of opinions enter- 
tained concerning him. The former is interi- 
or; the latter external. The one is the sub 
stance, the other the shadow.” See, also, Words 
and Phrases, 1061, 1063. 

We concur in the view that the word “char- 
acter,” as used in this statute, is not synony- 
mous with “reputation;” that what it is here 
intended to mean is what the person really 
is. Good behavior is defined to be conduct 
authorized by law; bad behavior such as the 
law punishes. Bouvier’s Law Dict.; 2 Black- 
stone’s Com. book 4, pages ***251, ***256. The 
phrase “during good behavior” is defined by 
the Standard Dictionary as “while conducting 
oneself conformable to law.” 

Anderson’s Law Dictionary defines behavior 
as “the bearing with respect to propriety, mor- 
als and the requirements of law.” “Good mor. 
al character,” within the meaning of this stat- 
ute, may not be easy to determine in all cases 
and under all circumstances. The Standard 
doubtless will vary from one generation to an- 
other. In discussing this question in In re 
Spenser, supra, the court said (p. 198): “It 
may be said that an alien who has otherwise 
behaved as a man of good moral character 
during a residence in the country of at least 
five years ought not to be denied admission 
to citizenship on account of the commission, 
in that time, of a single illegal or immoral 
act. This suggestion is based upon the idea 
that it is sufficient if the behavior of the ap- 
plicant was generally good—that the good pre- 
ponderated over the evil. In some sense this 
may be correct. For instance, the law of the 
state prohibits gambling and the unlicensed sale 
of spirituous liquors. These acts thereby became 
immoral. But their criminality consists in 
their being prohibited and not because they 
are deemed to be intrinsically wrong—mala in 
se. Now, if an applicant for naturalization 
whose behavior during a period of five or more 
years was otherwise good was shown to have 
committed during that time either of those or 
similar crimes, I am not prepared to say that 
his application ought to be denied on account 
of his behavior; and yet it is clear that any- 
thing like habitual gambling or vending of 
liquors under such circumstances would con- 
stitute bad behavior—immoral behavior—and 
be a bar, under the statute, to admission to 
citizenship. 

Whether an applicant should be naturalized 
who has committed only a single offense of the 
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nature of the one here charged is not in this case 
and need not be decided. Neither is the ques- 
tion as to whether an applicant should be 
naturalized who has formerly been an habitual 
violator of the law, but admits his wrongdoing 
and for years has been observing the law. 
Both these hypothetical cases are very differ- 
ent from the one now before us. Can a man 
be said to be “well disposed to the good order” 
of this country when he has knowingly, will- 
fully and habitually violated the laws of the 
state in which he resides and intends to con- 
tinue doing the same if he is naturalized? 
The question answers itself. While it-is true 
that this is a “government of the people, by 
the people, for the people,” it is just as true 
that it is a “government of laws, and not of 
men.” It is essential to the safety and per- 
petuity of government that laws should be ob- 
served and enforced until repealed. The de- 
cision as to the wisdom of the Sunday Closing 
statute rests with the legislature, and not 
with the courts. As long as it is the law it 
should be observed. The courts should not 
be, and as a rule are not, charged with execu- 
tive or legislative functions, but they are 
charged with the responsibility of deciding, 
when the question is properly presented, that 
a law is in force even if it is not observed 
by all citizens or enforced by all public au- 
thorities. 

In discussing the subject of naturalization in 
In re Clark, 18 Barb. 444, the Supreme Court 
of New York said, on page 448: “The inten- 
tion was to permit those who came here from 
abroad seeking a permanent home, who by five 


‘ years of continuous residence manifested that 


intention, and by good behavior during all that 
time and an attachment to republican prin- 
ciples—a good behavior and an attachment 
to republican principles which could be proved 
to the satisfaction of a court—had shown 
themselves worthy recipients of the benefits 
to be derived from citizenship and safe deposi- 
tories of the powers it confers, to be admit- 
ted to these rights and the exercise of these 
powers by an order entered in open court after 
an examination into the facts of each case 
and a judicial decision upon the application— 
an examination which should be conducted with 
the same care and a decision which should be 
made with the same deliberation and solemnity 
as that which should accompany every other 
judicial act.” 

Applying these principles of iaw, it is our 
duty to hold that a person has not behaved as 
a man of good moral character and one well 
disposed to the good order of this country if 
he has habitually, knowingly and willfully vio- 
lated the Sunday Closing law. The petitioner 





in this case had not only done this for the 
three years immediately preceding his applt 
cation, but he stated that he intended, if he 
were naturalized, to continue to violate that 
law. His application to be naturalized should 
have been denied, 

The judgment of the City Court of Bast St. 
Louis admitting appellee to be a citizen of the 
United States of America will be reversed and 
set aside and the case remanded to that court, 
with directions to refuse appellee a certificate 
of naturalization. 

Reversed and remanded, with directions. 


Note.—Naturalization—Moral Character.—The 
principal case may be considered as without any 
supporting authority, and there seems none 
against it. The Spenser case, which it cites, 
had in it no such question as in the principal 
case. The application before Judge Deady, wha 
decided the Spenser case involved two questions 
—one whether conviction of perjury was proof 
of misbeheavior, which would bar naturalization, 
and the other, if it was, whether a pardon took 
away its disqualifying effect. It was held by 
judge Deady that, perjury being an offense 
malum in se, its commission at any time, dur- 
ing the five year period, should operate as a bar 
to naturalization, notwithstanding applicant’s be- 
havior may be generally good. Then he ruled 
that pardon did not remove this obstacle. Ar- 
guendo, then the judge said what the opinion has 
quoted, 

We doubt the correctness of Judge Deady’s 
cenclusion on the questions involved and also 
the reasoning he employed. The facts in the 
Spenser case show applicant was pardoned, be- 
cause there was doubt of his guilt. Just as there 
is a presumption of “omnia rite acta” in judicial 
conclusions, a similar presumption should obtain 
as to other official acts.. It is to be supposed 
that subsequent revelations, or evidence compe- 
tent for the executive to receive and base his 
conclusion on, persuaded him, that the applicant 
should not have been convicted. But whether 
that be so or not, the very fact, that there is a 
time limit on behavior as a man of moral char- 
acter tends to show that it is not character in 
its essence that is involved so much as general 
deportment, which earns a good reputation, To 
say that, if a man commits perjury six years be- 
fore he applies to be naturalized does not bar 
him, if his behavior is generally good, and that 
it should bar him, if within five years, is to say 
something that sounds rather arbitrary. It 
seems, furthermore, against the theory that. re- 
pentance may wipe out guilt, no matter how 
heinous an offense may be. The law looks upon 
a man as moral who is law-abiding, and he is 
law-abiding who generally so deports himself, 
and the presumption is he will continue to so 
deport himself. This government recognizes no 
attainder for crime. It considers overt acts, 
and is not a searcher of the heart. So, there+ 
fore, it seems to us that a sporadic “offense, 
though it be infamous, is not a bar. But there 
is still another theory why this ought to be, 
true. In many cases there has been acquisition 
of citizenship by what has been called collective. 
naturalization. See Boyd v. Nebraska, 143 U. S, 
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135; Crane v. Reeden, 25 Mich. 303; McKinney 
v. Sairego, 18 How. 235. Our treaty with Mex- 
ico considered that all citizens of New Mexico 
should become citizens of this country, unless 
they exercised their option within a prescribed 
time to remain citizens of Mexico. At that very 
time the statute for naturalization provided about 
moral character the same as now. 


_ Again the vesting of jurisdiction in naturaliza- 
tion in every court, federal, state and territorial, 
which is of record, now existing or to be created, 
shows that the right to naturalization ought. to 
be decided along lines upon which it may be fair- 
ly assumed will be in agreement, and therefore 
even a plausible contention against any individual 
judge’s view for denial of the right ought to 
prevail, where only general terms may bar the 
applicant. 


Now, can it be fairly said that all men are in 
agreement, that it is immoral behavior to oppose 
or fail to observe an ordinance or statute, in re- 
spect to an offense, that is not malum in se? 
We think reasonable men will differ on that 
question, and, if they would, it is certain that the 
naturalization law would be enforced before some 
judges differently, if judges are to decide ac- 
cording to their respective views. But the only 
way to achieve uniformity of view, as is in- 
tended, is to take as completest evidence of mor- 
al character a man’s reputation from his gen- 
etal deportment and behavior and not his con- 
duct as to a particular thing, unless that is a 
course of conduct which presumes, in the general 
mind, moral perversion. you say infringing 
one police regulation is immoral, then so is the 
infringing of another. If to sell liquor on Sun- 
day is immoral, so may be the playing of base- 
ball on Sunday, and the shooting of game or 
catching of fish in closed seasons. If a foreigner 
deports himself morally for four years in a state 
where one of these things is allowed and does 
differently in the year preceding his naturaliza- 
tion, because a regulation is different, does this 
make immoral misbehavior? We do not be- 
lieve there is a general consensus of opinion on 
this subject, and, if not, the law ought not to be 
so declared, or it is as certain as can be, that 
naturalization will be one thing in some of these 
mumerous courts and another thing in others, 
when the purpose of the government is merely to 
see that its integrity is not being undermined. 
None of us believe that it was intended to give 
a man a certificate of character whereby he may 
be presumed to be better than some of us who 
acquire citizenship by nativity or collective natur- 
alization. The case In re Rodriguez, 81 Fed. 355, 
held an applicant entitled to citizenship who 
was lamentably ignorant, unable to read and 
write and “naturally enough deficient in power to 
elucidate or define the principles of the consti- 
tution,” because he was a “very good man, peace- 
able and industrious, of good moral character and 
law-abiding.” He was said to have “practically 
illustrated and emphasized his attachment to the 
principles of the constitution.”, Now, shall a man 

is generally of good behavior, of acknowl- 
edged morality and excellent reputation, to be re- 
fused citizenship for violating police regulations, 
when one who is of same qualifications is ad- 
mitted, who knows nothing whatever about the 
constitution? It is quite conceivable a man may 
be in favor of general good order to the same 
degree as those who drink at Sunday saloons, 





though he himself keeps one. These laws should 
not be administered as if they were made for 
doctrinaires to apply, but on some plan of uni- 
formity. 

It is to be noted that the statute does not say, 
that the judge must be satisfied that the applicant 
is a man of good moral character, but that he 
“behaves,” etc., and as so many and different 
kinds of courts pass on this question the most 
liberal kind of construction is demanded. : 








JETSAM AND FLOTSAM. 





THE LEGAL EFFECT OF THE MAXIMUM 
PROVISION OF THE ALDRICH-PAYNE 
TARIFF LAW. 

By Hon. Henry T. Rainey. 

The maximum provision of the recent tariff 
bill as added by the conferees provides that 
after the average tariffs have become 70.87 per 
cent whenever “the President shall be satisfied 
in view of the character of the concessions 
granted” by the tariff rates as they will exist 
from the passage of this bill until the 3lst day 
of March, 1910, that “the government of any 
foreign country imposes no terms nor restric- 
tions” in the way of tariff rates, trade regu- 
lations, and so forth, upon any of our importa- 
tions into that country “which unduly discrim- 
inate against the United States,” and that such 
foreign country pays no export bounty, or im- 
poses no export duty or prohibition upon the 
exportation of any article into the United States 
“which unduly discriminates against the United 
States,” and that such foreign country accords 
to the products of the United States treatment 
which is “reciprocal and equivalent, thereupon 
and thereafter, upon proclamation to this effect 
by the President of the United States,” all ar- 
ticles imported into the United States from 
such ‘foreign country shall be admitted upon 
the terms of the tariffs to be in force from 
the passage of this bill until the 3ist day of 
March next. This clause, however, gives the 
President the right to exclude from its effect 
any province of any foreign country. In other 
words, if the President issues a proclamation 
reducing the rates after the 3list day of next 
March, 25 per cent, he can in his proclamation 
make the reduction apply to any country and 
to all its provinces and possessions, or he may 
provide that any certain province or provinces 
shall not be entitled to a 25 per cent reduction. 
In order to secure information to enable the 
President to issue this' proclamation as to the 
countries in favor of which it ought to be 
issued, the President is “authorized to employ 
such persons as may be required.” I insist that 
this provision calls upon the President to 
discharge a legislative duty. 

The President is authorized to employ as 
many persons as may be required for the pur- 
pose of securing the information which is to be 
used by the President in determining “whether 
after the 31st day of March, 1910, the average 
tariff imposed against any one country or 
against all countries or against several countries 
shall be 45.87 per cent ad valorem or 70.87 per 
cent ad valorem.” 

An Interesting Legal Question.—This opens 
up an interesting legal question, which will 
in all probability be tested in the courts soon 
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after the 31st day of March next. Some one 
or more of the protected interests will insist 
that the President has no right to reduce the 
tariff after that date, 25 per cent. Assuming 
that the President has the right to make the 
reduction contemplated in this clause, then 
the amount of the tariffs in force after the 
3ist day of next March will depend upon the 
mental attitude of the President of the United 
States toward any country. Nearly all the com- 
mercial nations of the world levy export duties 
except European countries. A few European 
countries, however, do levy export duties, but 
they confine the duties to a small number of 
articles, such as rags, scrap iron, and so forth. 
Export duties are levied principally by the 
governments of tropical and semi-tropical coun- 
tries on such staples as rubber, cocoa, coffee, 
spices, and ivory. Mexico levies’an export duty 
on, lumber, hides, and skins. All British pos- 
sessions in America levy export duties, in- 
cluding some of the Canadian Provinces, which 
levy export duties on timber and other articles. 
Of course, the duties on imports are almost uni- 
versally levied. 

The President is required, after collecting in- 
formation on the subject, to “arrive at a men- 
tal conclusion” as to what countries and prov- 
inces are entitled to have the rates in force 
after the 3lst day of March next reduced by 
proclamation, and if he arrives at the conclu- 
sion that any country or province, either in its 
export duties or in its duties upon imports, “un- 
duly discriminates against” the United States, 
taking into consideration the duties imposed by 
the United States, which are to be in force from 
now until the 31st day of March, the “proclama- 
tion to be issued by the President shall not in- 
clude that particular country.” If this is not 
conferring upon the President of the United 
States legislative duties, I cannot understand 
what can be called “legislative duties.” 

This Subject Discussed by the Supreme Court. 
—This subject has been discussed by the Su- 
preme Court of the United States in the case of 
Field v Clark, 143 U. S. 649. The question, 
however, arises only collaterally. This case 
involved the validity of the tariff act of June 
10, 1890 (the McKinley law). The McKinley 
Act contained a provision to this effect: 

Whenever, and so often as the President shall 
be satisfied that the government of any country 
producing and exporting sugars, molasses, cof- 
fee, tea, and hides, raw and uncured, or any of 
such articles, imposes duties or other exactions 
upon the agricultural or other products of the 
United States, which, in view of the free intro- 
duction of such sugar, molasses, coffee, tea, 
and hides into the United States, “he may deem 
to be reciprocally unequal and unreasonable”’— 

Then the President had the right to suspend 
by proclamation the provisions of the act re- 
lating to the free introduction of such sugar, 


molasses, coffee, tea, and hides “for such time | 


as he shall deem just.” 

The Supreme Court of the United States held 
in this case that they were not required to pass 
upon whether this particular section of the 
McKinley Act conferred legislative and treaty- 
making powers upon the President or not. In 
this connection, Mr. Justice Harlan, who deliv- 
ered the opinion of the court, said: 

“The court is of the opinion that the third 
section of the act of October 1, 1890, is not 
liable to the objection that it transfers legis- 
lative and treaty-making power to the Presi- 
dent. Even if it were, it would not by any 





means follow that other parts of the act, those 
which directly imposed duties upon articles im- 
ported, would be inoperative. But we need 
not in this connection enter upon the consid- 
eration of that question.” 

The Dissenting Opinion.—There was an opin- 
ion concurring in the judgment of the court, 
but dissenting from the opinion in this par- 
ticular, by Mr. Justice Lamar, with whom con- 
curred Mr. Chief Justice Fuller. The dis- 
senting opinion is printed on page 697, volume 
143, United States. The dissenting opinion had 
reference only to what was said by Mr. Justice 
Harlan with reference to the third clause of the 
McKinley law. I read from the dissenting opin- 
ion: 

“We think that this particular provision is 
repugnant to the first section of the first article 
of the Constitution of the United States, which 
provides that “all legislative powers herein 
granted shall be vested in a Congress of the 
United States, which shall consist of a Senate 
and House of Representatives.” That no part 
of this legislative power can be delegated by, 
Congress to any other department of the gov- 
ernment, executive or judicial, is an axiom in 
constitutional law and is universally recog- 
nized as a principle essential to the integrity 
and maintenance of the system of government 
ordained by the Constitution. 
* * * - a a 

“We do not think that legislation of this char- 
acter is sustained by any decision of this court 
or by precedents in congressional legislation 
numerous enough to be properly considered as 
the practice of the government.” 
+ s = * * s 

The section of the McKinley law to which I 
have referred is further discussed in the dis+ 
senting opinion as follows: 

The section in question “deputes to the Presi- 
dent the power to suspend another section in 
the same act whenever ‘he may deem’ the action 
of any foreign nation producing and exporting 
cally unequal and unreasonable’; and it further 
the articles named in that section to be ‘recipro- 
deputes to him the power to continue that sus- 
pension and to impose revenue duties on the 
articles named ‘for such time as he may deem 
just.’ This certainly extends to the Executive 
the exercise of those discretionary powers which 
the Constitution has vested in the law making 
department. It unquestionably vest in the 
President the power to regulate our commerce 
with all foreign nations, which produce sugar, 
coffee, tea, molasses, hides, or any of such 
articles; and to impose revenue duties upon 
them for a length of time limited solely by his 
discretion, whenever he deems the revenue sys- 
tem or,policy of any nation in which those 
articles are produced reciprocally unequal and 
unreasonable, in its operation upon the products 
of this country. 

The Safer Method.—It appears to me that_it 
would have been wiser on the part of the con- 
ferees to have provided that after the 3ist day 
of March, the President should by proclamation 
raise the duties 25 per cent whenever in his 
judgment any country or province was unduly 
discriminating against the United States. Such 
a provision, in my judgment, would also have 
been unconstitutional, but a finding by the su- 
preme court that it was unconstitutional, would 
not have the effect that a similar finding will 
have as to the provision I am discussing. In 
other words, if the authority to raise duties is 
vested in the President, and is unconstitutional, 
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the duties could not be raised, and in that event 
the duties after the 3lst day of next March 
would continue to be only 1.71 per cent ad va- 
lorem higher than the duties provided for by 
the Dingley law. The act, however, puts into 
effect automatically on the 3list day of next 
March an increase in all the schedules, except 
the free list, over the duties provided for in the 
Payne-Aldrich bill, of 25 per cent ad valorem, 
and it requires an affirmative act of the Presi- 
dent, a proclamation by him, to lower them, af- 
ter that time, 25 per cent as to any one or all 
of the commercial nations and provinces in the 
world. If this is conferring upon the President 
legislative powers and discretion, or treaty- 
making powers, it is unconstitutional, and he 
cannot by proclamation reduce the rates after 
the 3ist day of next March; so that the rates 
shall be the same as the rates which will prevail 
from the passage of this bill until the 31st 
day of next March. 

I have called attention to the only expres- 
sions of the supreme court upon this question. 
. In my judgment, the legal profession of the 
country will say that the question is a serious 
one, in view of the expressions of Justice Lamar 
and Chief Justice Fuller in the case, to which 
I have called attention. 

Carrollton, Ill. 








CORRESPONDENCE. 





DAMAGES FOR MENTAL ANGUISH IN TELE- 
GRAPH CASES. 
Editor Central Law Journal. 


Which is the greatest suffering, mental an- 
guish or physical pain? The experience of 
mankind is the former; the deductions of com- 
mon law jurisprudents, the latter. Neither, in 
reality, can be compensated in damages; yet, 
since courts cannot administer divire justice, 
they can only approximate the wrong, and give 
to the injured party a moneyed considera- 
tion. 

Now, if physical suffering can be measured 
with a rod of gold, and the damages determ- 
ined and full consideration paid as a matter of 
human law, why ought not courts yield to the 
experience of the human family and measure 
the wrong done in mental anguish cases by the 
same rule? 

The original doctrines of the common law 
were harsh, unyielding, and crude. One rule 
applied to all cases of a class. They were de- 
vised by a people who were strangers to any 
conception of refined justice. Let it be con- 
ceded that, so far as these rules went, they 
were admirable. But with the onward and 
upward march of civilization it was found that 
the primary rules of the common law were not 
adequate to changing conditions. It is here 
that we find the rules giving damages for 
mental anguish and physical pain springing 
into existence. To the half savage breast phy- 
sical suffering was tangible and capable of ma- 
terial cognizance; ‘ but mental anguish was 
not patent to observation, it was a pure ab- 
straction, it was not comprehensible to the 
judicial mind. To blacken a man’s eye was 
an actionable wrong; to break a woman's 
heart was damnum absque injuria. 

If a telegraph pole falls on a man and breaks 
his arm, he could then and can now recover; 





if his dying child, wife or mother pays the re- 
quired toll and leaves a message with a tele- 
graph company demanding his immediate pres- 
ence, and the telegraph company fails or de- 
lays to transmit, and thereby he is denied the 
privilege of being at the bedside or attending 
the funeral, it is damnum absque injuria. Such 
is now the rule of the common law and of most 
of our cSurts, including federal. 

The first expression on the subject is the 
early English case of Allsop vy. Allsop, 5 Hure 
& N., in which it is said: “Mental pain and 
anxiety the law cannot value, and does not pre- 
tend to redress, when the unlawful act com- 
plained of causes that alone.” This is the 
leading case and has deluded both bench and 
bar ever since. 

The first line. of cases to break away from the 
rule was in breach of promise of marriage 
cases. Damages were awarded to compensate 
the “mortification resulting from breach of con- 
tract.” Then follow wilful wrongs done to 
character, reputation, personal security and do- 
mestic relations. They can hardly be regard- 
ed at this time as exceptions. 

In American jurisdictions the State of Texas 
was first to rise above the mantle of profes- 
sional conservatism, and in the So Relle case, 
55 Tex. 308, the court considered the matter as 
a question of novel impressions and awarded 
damages for mental anguish alone. In this 
case it was held that the addressee might re- 
cover from a telegraph company, as compensa- 
tion, damages for mental suffering caused by 
its failure to deliver promptly a message of 
death, by reason of which plaintiff failed to at- 
tend his mother’s funeral. The So Relle case has 
ever since been battered by corporate influences, 
but stands, and will ever stand, as an eternal 
monument to the fair name and fame of the 
judiciary of the State of Texas. 

The decision in that case has been a beacon 
light to the courts of Alabama, Indiana, Iowa, 
Kentucky, Nevada, South Carolina and Ten- 
nessee. All other states and the federal courts 
will eventually come to its doctrine. If judges 


will not revise the old rule. the legislative 
branch of government will do it. 
‘Doubt not through the ages one increasing 


purpose runs, 
And the thoughts of men will widen with the 
process of the suns.” 

Leave out the case, as immaterial, whether 
the transaction sounds in contract, or is an im- 
posed duty, if the telegraph company takes 
the money and then fails or delays transmis- 
sion of message, why should it not be lishle for 
mental anguish alone, as well as for a per- 
sonal injury. Must the railroads of the land 
continue to pay damages for personal injuries 
and the telegraph companies be exempt for 
mental suffering? If so, by what honeyed 
process of reasoning is perfect justice attain- 
able? No human being can answer except to 
rely upon principles enunciated by a people 
when telegraph companies were not dreamed 
of. To apply the rules of that day to the con- 
ditions of this day is to use law as the black 
art. Yet that is just what we are doing. And 
still we boast of our civilization. 

The profession of law is non-progressive. 
Lawyers are conservative. They are dyed in 
the stain of conservatism. No lawyer ever 
would have discovered the north pole, for the 
simple reason that he would lack a precedent. 
The dangerous innovation, therefore, of includ- 
ing the less in the greater; or, at least, of 
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recognizing mental agony as equal in degree 
with physical suffering, will continue to alarm 
the profession and befog the courts until the 
state legislatures put the matter at rest by 
a little humane and much_ needed legislation. 
The telegraph companjes cannot hope that, in 
this age of enlightened jurisprudence, the 
mental anguish doctrine, in reference to sick- 
ness, death and funeral messages, can much 
longer remain hidden from public knowledge. 
First, one legislature after another will awak- 
en to the fact that sending messages at that 
most dreadful, most sorrowful and most try- 
ing period in life is treated as of less import- 
ance by the telegraph companies than the send- 
ing of business messages. Then they will act. 

Tennessee has adopted a bill that might be 
used as a model by other states desiring more 
light. See Act of Feb. 20, 1901. Sec. 1 pro- 
vides: “That from and after the passage of 
this act, all-telegraph companies doing busi- 
ness in this state shall be liable in damages 
for mental anguish or suffering even in 
the absence of bodily injury, for negligence in 
receiving, transmitting or delivering messages.” 
The act also gives exemplary damages. The 
bill has been held to be not violative of the 
Fourteenth Amendment. 

Is it not time that the profession should 
emerge from its hide-bound adherence to prece- 
dent, and aid in putting this, or a similar stat- 
ute, on the books of every state in the Union? 
It is a consummation devoutly to be wished. 

Very truly yours, 


ADELBE 
Guthrie, Okla. RT HUGHES. 








NEWS ITEM. 





COLORADO’S NEW LAW BUILDING. 

We have the pleasure of acknowledging the 
receipt of an invitation from the president and 
regents of the University of Colorado to be pres- 
ent at the dedication of the new law building 
of this great state institution. The dedication 
took place November 24, 1909, at Boulder, Colo. 
This new building is the munificent gift of Sen- 
ator Simon Guggenheim. 


tions, land tenures, abuses, corruptions, etc., 
in those times make them appear not so unlike 
what we have in our day. In Roman law we 
learn of Ulpian, Popinian, Justinian and others, 
and later we discover the the author’s predilec- 
tion for the civil over the common law. His 
remarks upon and condemnation of feudalism 
are forceful. 

We have rarely perused a more attractive 
book, especially his tracing of English law from 
Alfred the Great to modern times. 

The volume is in ordinary book size, about 
one-third smaller than law book size, of 315 
pares, and is published by John Byrne & Co., 
Washington, D. C., 1909. 








BOOKS RECEIVED. 





The Courts of the State of New York, Their 
History, Development and Jurisdiction. Em- 
bracing a Complete History of all the Courts 
and Tribunals of Justice, both Colonial and 
State, established from the First Settlement -of 
Manhattan Island and Including the Status and 
Jurisdiction of all the Courts of the State as 
now Constituted. By Henry W. Scott, of the 
New York Bar. New York. Wilson Publish- 
ing Co., 1909. Review will follow. 


The Evolution of Law. A Historical Review 
Based upon the Author’s Commentaries on the 
Evolution of Law, Following the Thread from 
the Earliest Known History of Mankind to the 
Present Era and Times. Observations by the 
Late Senator John J. Ingalls on Law Govern- 
ment and Biography. Second Edition. By 
Henry W. Scott, of the New York Bar. New 
York. The Borden Press Publishing Co., 1908. 
Review will follow. 

An Introduction to the History of the Devel- 
opment of Law. By Hon. M. F. Morris, Associ- 
ate Justice of the Court of Appeals of the Dis- 
trict of Columbia. Washington, D. C. John 
Byrne & Co., 1909. Review will follow. 

Cyclopedia of Law and Procedure. William 
Mack, LL. D., Editor-in-Chief. Volume 33. 
New York. The American Law Book Company, 
1909. Review will follow. 








BOOK REVIEWS. 





HISTORY OF THE DEVELOPMENT OF LAW. 


This volume ‘is the compilation, in book form, 
of a series of lectures delivered by the late 
Judge M. F. Morris, formerly an Associate Jus- 
tice of the Court of Appeals of the District of 
Columbia, before a post graduate class of 
Georgetown University. Judge Morris was one 
of the very distinguished lawyers of the Wash- 
inzton bar, associated at one time with Richard 
T. Merrick, one of the counsel in the Hayes- 
Tilden presidential case. 

This volume is a philosophical treatise, in 
easy, natural style, and holds the reader to the 
end by its fascination. His chapters on Mosaic, 
Babylonian, Phoenician and Grecian law show 
the wonderful civilization of ancient days, and 
how greatly our knowledge as to those times 
has been increased by archaeology and modern 
exploration. Commercial forms, domestic rela- 





HUMOR OF THE LAW. 





Speaking of tricks to win the sympathy of 
juries in criminal cases, Judge Williard M. Mc- 
Ewen, in a recent address before the Illinois 
State’s Attorneys Association, said: “IT know 
of four cases where a baby played a prominent 
part in getting the acquittal of the defendant, 
and I later learned that the same baby had 
been used in each of the cases, although the 
supposed mothers in each case were different 
women.”—Law Notes. 


A correspondent calls attention to the fol- 
lowing title of Act No. 239 of the Michigan 
Public Acts of 1907: “An act to provide for 
the lawful taking of suckers, mullet, dog-fish, 
and lawyers from the waters of the Sturgeon 
River in Houghton county, Michigan.”—Law 
Notes. 








418 CENTRAL LAW JOURNAL. 


No. 23 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts ef Last 
Resort and ef all the Federal Courts. 
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1. Accident Insurance—Construction of Am- 
biguous Phrases.—In case of ambiguity, the 
words of an insurance policy are to be read most 
favorably to the insured.—Bakalars v. Conti- 
nental Casualty Co., Wis., 122 N. W.°721. 

2. Exposure to Unnecessary Danger.—In 
order to defeat liability on a casualty policy 
prohibiting voluntary exposure to unnecessary 
danger, it is necessary that there be conscious 
knowledge of the danger by insured and inten- 
tional exposure to it.—Bakalars v. Continental 
Casualty Co., Wis., 122 N. W. 721. 

8. Action—Nature and Form.—A suit by the 
United States against a railroad company under 
Safety Appliance Act to recover the penalty im- 
posed by section 4 of the act for using a car in 
interstate commerce that ig not provided with 
secure grab irons, while civil in form, is in 
effect a criminal prosecution, and the court is 
without power to direct a verdict against the 
defendant. therein.—Atchison, T. & S. F. Ry. Co. 
v. United States, U. S. C. C. of App., Seventh Cir- 
cuit, 172 Fed. 194. 

4. Adoption—Formalities Required. —A child 
may not be adopted by parol.—In re Hughes’ Es- 
tate, Pa., 73 Atl. 1061. 

5. Adverse Possession—Claim of Right.— 
Where the tract in question was excepted from 
@ conveyance, the inclosure of such tract by 
one holding under the grantee in the convey- 
ance held not to give title by adverse possession. 
—Sowles v. Minot, Vt., 73 Atl. 1025. 

6. Attachment—Order Amending Writ.—An 
attachment suit against a non-resident being a 
proceeding in rem, no notice to defendants of an 
order amending the writ so as to include other 
property was necessary, nor does the statute 
contemplate such notice.—Weeks vy. Weeks, N. J., 
73 Atl. 1004. 

7. Attorney and Client—Conditional Fees.— 
A statement by plaintiff’s counsel that plaintiff 
desired the case dismissed held not to prevent 








plaintiff’s counsel. where plaintiff abandoned 
the case or effected a settlement, from prose- 
cuting it to recover a conditional fee—Penn & 
Watson v. McGhee, Ga., 66 S. E. 686. 


8. Bail—Conditions of Appearance Bond.— 
Sureties on an appearance bond held not liable 
upon accused’s default after change of venue to 
another county; the bond being conditioned for 
appearance only in the original county of 
venue.—Territory v. Woodward, N. M., 103 Pac. 
985. 

9. Bankruptcy—Attorney’s Fees.—Payee of a 
note filed against a bankrupt’s estate held not 
entitled to the allowance of attorney’s fees in 
determining the amount of his claim; there 
being no provision in the act for attorney’s fee 
except in sections 3e and 64b.—In re Hersey, U. 
S. D. C., N. D. Iowa, 171 Fed. 1004. 

10.-——Bills of Sale.—Bills of sale and assign- 
ments within four months prior to bankruptcy 
to carry into effect a prior equitable lien held 
valid.—Goodnough Mercantile & Stock Co. v. 
Galloway, U. S. D. C., D. Oreg., 171 Fed. 940. 

11. Discharge.—While the perjury of a 
bankrupt in his testimony on proceedings for 
his discharge will not prevent the granting of 
the discharge where the other evidence shows 
him to be entitled to it, such verjury constitutes 
a contempt of court for which he may be pun- 
ished.—In re Kretsch, U. S. D. Cc. S. D. N. Y., 
172 Fed. 523. , 

12. Examination of Bankrupt Prisoner.— 
A writ of habeas corpus will not be granted 
by a court of bankruptcy to require the pro- 
duction for examination of a bankrupt who is 
confined in a hospital for the criminal insane in 
another state under a judgment of a court of 
such state.—In re Thaw, U. S. D. C., W. D. Pa., 
172 Fed. 288. 

13. Interest of Trustee—A _  pbankrupt’s 
trustee takes the bankrupt’s property subject 
to the equities thereon in the bankrupt’s hands, 
in the absence of fraud, except where there 
has been an incumbrance or conveyance void 
by some express provision of the act.—Good- 
nough Mercantile & Stock Co. v. Galloway, U. S. 
D. C., D. Oreg., 171 Fed. 940. 

14. Issuance of Warehouse Receipts.—The 
issuance by a milling company of certificates 
ealling for a certain quantity of wheat or flour 
in storage in its plant as collateral security 
for loans held not to create a valid pledge, 
which prevented such wheat and flour from 
passing to its trustee in bankruptcy.—Fourth 
St. Nat. Bank v. Millbourne Mills Co.’s Trustee, 
U. Ss. c. C. of App., Third Circuit, 172 Fed. 177. 

15. Jurisdiction of Court.—Under the bank- 
ruptcy law there are no courts of primary and 
ancillary jurisdiction; but the jurisdiction of 
the court which makes an adjudication extends 
to all property of the bankrupt situated any- 
where in the United States, and it may make 
such orders with respect thereto as are neces- 
sary for the preservation, collection, and ad- 
ministration of such property.—In re Dempster, 
U. Ss. C. C. of App., Eighth Circuit, 172 Fed. 353. 

16. Jurisdiction of Court.—A court of bank- 
ruptcy is without jurisdiction to summarily de- 
termine the rights.of assignees of the bank- 
rupt’s wages, under assignments made prior to 
the bankruptcy, which can only be determdned 
in plenary suits.—In re Driggs, U. S. D. C., N. BR 
N. Y., 171 Fed. 897. 
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17. Liens on Exempt Property.—A bank- 
rupt is not entitléd to an injunction from the 
court of bankruptcy to protect him from a 
garnishment, complete before the petition was 
filed, levied as execution upon: exempt prop- 
erty, on the ground that his discharge will re- 
lease him from the debt; the continued existence 
of the judgment not being necessary to the 
validity of the lien.—In re Driggs, U. 8. D. C., 
Ss. D. N. Y.. 171 Fed. 897. 

18. Preference.—A mortgage executed by a 
bankrupt to secure a loan to pay the debt of a 
preferred creditor held not a preference, but a 
valid lien.—In re Hersey, U. 8S. D. C., N. D. Iowa, 
171 Fed. 1001. 

19. Banks and Banking—Certificate of De- 
posit—-Where a bank cashier, without the 
knowledge of a depositor, substituted his per- 
sonal check for a certificate of deposit, reten- 
tion of the check without noticing the difference 





for several months held not a waiver of the | 


deposit.—Castello v. Citizens’ State Bank of Ma- 
nawa, Wis., 122 N. W. 769. 

20. Making False Reports.—Under an infor- 
mation charging accused with making a false 
report af the hank of which he was cashier, a 
falsification of the report as to one item held 
a violation of law independently of another 
item.—Ruth v. State, Wis., 122 N. W. 738. 

21. Rescission of Contract.—In an action 
to rescind for fraud a contract, as a part of 
which a national bank agreed to discount notes 
and renew them from time to time until they 
were discharged as provided, it was immaterial 
whether the agreement by the bank was beyond 
its power under the federal] statutes; the action 
being not to enforce, but to rescind, the contract, 
—Baker v. Berry Hill Mineral Springs Co., Va., 
66 S. E. 656. 


22. Bills and Notes—Assignment.—The owner 
of a negotiable instrument payable to his order 
can transfer it by a formal assignmyent, instead 
of an indorsement, or by parol with manual de- 
livery.—State v. McClellan, Vt., 73 Atl. 993. 

23. Attorney’s Fees.—Thie makers of a note 
are not liable for attorney’s fees on that part 
of the principal and interest which the holder 
of the note either collected or could have col- 
lected from collaterals before maturity and 
before the return day of the suit thereon.—Kel- 
lev & Co. v. Farmers’ & Merchants’ Bank, Ga., 
63 S. E. 706. 

24. Delay in Presentation of Check.—A 
ereditor of a firm, failing to .promptly present 
a check given by the firm for stocks sold, held to 
have no greater rights than ordinary creditors, 
though he could trace the proceeds of the sale 
into the firm’s deposit at the time of its failure. 
—Furber v. Dane, Mass., 89 N. E. 227. 


Indorsement Before Delivery.—Where a 
third person signs his name on the back of a 
negotiable instrument before delivery to the 
payee, in order to give additional credit to the 
maker, the original parties, as between them- 
selves, may show the intent and nature of the 
obligation assumed, but, in absence of evidence, 
it is presumed that he signed as co-maker, or, 
in any event, as surety.—Barden v. Hornthal, 
N. C., 65 S. EB. 518. 

26. Boundaries—Private Allev.—Grantee of 
premises bounded by an opened private alley 
held to take the fee to the center of the alley.— 
Saccone v. West End Trust Co., Pa., 73 Atl. 971. 

27. Streets Abutting on Navigable Stream. 
—The grantee of land fronting on a public 














25. 











street, which borders a navigable lake, and 
beyond which there is no property susceptible 
of private ownership, took the fee to the entire 
street, unless the terms of the grant or the 
circumstances limited the grant to the center of 
the street.—Gifford v. Horton, Wash., 103 Pac. 

28. Brokers—Acting in Double Capacity.—If 
a broker, in effecting an exchange or sale of 
property, acts for both parties, he can recover 
commission from neither. unless his double re- 
lation was known and assented to by either 
of them.—Sullivan v. Tufts, Mass., 89 N. E. 

29. Carriers—Burden of Proving Contributory 
Negligence.—In an action against a railroad for 
injuries’ to a passenger in an alleged unsafe 
baggage room, the burden of proving that 
plaine.f must have seen and ought to have 
avoided the danger held to be on defendant.— 
Bates v. Chicago, M. & St. P..Ry. Co., Wis., 122 
N. W. 745. 

30. Punitive Damages.—Where, .after the 
operatives of a train had been notified that they 
had set down a passenger at the wrong sta- 
tion, they failed to stop the train, as they could 
have done, she was entitled to recover punitive 
damages.—Campbell y. Seaboard Air Line Ry., 
8S. C., 66 S. E. 628. 

31, Special 








Damages.—Special damages 
cannot be recovered for delay in shinving goods 
unless notice of the circumstances from which 
special damages would result was given.—Green 
) TR ieee Coast Line R. Co., S. C., 66 S. E. 


32. Compromise and Settlement—Mistake.—A 
person guilty of culpable negligence held not 
entitled to relief from equity as from a mutual 
mistake.—Solenberger v. Strickler’s Adm’r, Va., 
65 S. E. 566. 

33. Constitutional Law—Executive Discretion. 
—Courts cannot interfere with the exercise of 
discretion committed to state and manteipet ad- 
ministrative officers.—State v. Rose, Wis., 122 
N. W. 751. 

34. Impairment of Contract Obligations.—A 
recovery by a corporation from: a promoter of 
secret profits made in selling to the corporation 
property belonging .to himself and associate 
while he and associate controlled the corpora- 
tion does not involve an impairment of the obli- 
gation of contracts.—Old Dominion Copper Min- 
| & Smelting Co. v. Bigelow, Mass., 89 N. E. 
193. 

35. Police Regulations.—The fourteenth 
amendment to the Federal Constitution has no 
application to valid police regulations.—Com- 
monwealth v. Henry, Va., 65 S. E. 570. 

36. Special Privilege.—A franchise or priv- 
ilege granted by a city to an electric company 
to use its streets, not being exclusive, is not a 
special privilege or immunity.—Omaha Electric 
Tiight & Power Co. v. City of Omaha, U. S. C. C., 
D. Neb., 172 Fed. 494. 

37. Contracts—Legality—An agreement be- 
tween certain rolling chair proprietors at a sum- 
mer resort to maintain a fixed schedule of rates 
for services held not void as contrary to public 
policy.—Reed v. Saslaff, N. J., 73 Atl. 1044. 

38. ‘Waiver.—Waiver by defendant of all 
rights acquired under a written contract to 
sell plaintiff’s cabbages on commission need not 
be by an express agreement, and a subsequent 














oral contract, by which defendant was to buy 


the cabbage absolutely, was evidence of a waiv- 
er of all of defendant’s rights under the com- 
ame contract.—Proud v. Strain, Cal., 103 Pac. 


39. Corporations—Fiduciary Relations of Pro- 
moter.—The fiduciary relation existing between 
the promoter of a corporation and the corpora- 
tion held to continue until hig plan hag been 
carried out, and his liability 1s commensurate 
with such plan.—Old Dominion Copper Mine & 
Smelting Co. v. Bigelow, Mass., 89 N. EB. 193. 

40.—Security of Persons Dealing With— 
Those dealing with promoters should be left 
with the double security of the promoter and 
ers comnany “eee Png? I ape unless it 
clearlv apnears that the lability of the promote 
was not intended, or that it was intended "ts 
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be released when the liability of the corporation 
began.—Strause v. Richmond Woodworking Co., 
Va., 66 S. EB. 659. 


41. Covenants—Action for Breach.—Where 
property conveyed under covenant against in- 
cumbrances was in fact mortgaged, a right of 
action arose, entitling plaintiff to at least nom- 
inal damages.-—Hasselbusch vy. Mohmking, N. J., 
73 Atl. 961. 

42 Restrictive Building Covenants.—Ad- 
joining owners who not only stood by while a 
building was erected in violation of a restrictive 
building covenant, but have themselves violated 
the covenant, held not in a position to complain. 
—Zelman v. Kaufherr, N. J., 73 Atl. 1048. 

43. Damages—Failure to Avoid or Lessen.— 
Where one whose property is endangered 
through the negligence of another fails to exer- 
cise reasonable care to lessen the threatened 
injury, he loses. only such damages as could have 
been avoided by him.—Western Real Estate 
Trustees v. Hughes, U. S. C. C. of App., Eighth 
Circuit, 172 Fed. 206. 

44. Dedication—Offer to Dedicate.—The filing 
of a map showing subdivision of land into lots 
and blocks, followed by a sale of lots as desig- 
nated on the map, constitutes an offer to dedi- 
eate to public use the spaces marked thereon 
as streets.—City of Los Angeles v. McColium, 
Cal., 103 Pac. 914. 

45. Deeds—Delivery.—It is presumed that a 
deed was delivered at the date of its acknowl- 
edgement.—Miller v. Peter, Mich., 122 N. W. 780. 

46. Domicile—Change.—One held to acquire 
a new domicile in the place where he is com- 
morant by forming an intention to make it his 
home permanently or for an indefinite time and 
continuing to abide there.—Pendleton v. Com- 
monwealth, Va., 65 S. B. 536. 

47. Dower—Construction of Statute.—The 
dower right is favored in the law, and, if the 
statute providing therefor will permit both of a 
construction which will save the right and of 
one which will defeat it, and there is uncertain- 
ty as to which was intended the former should 
prevail.—Harley v. Harley, Wis., 122 N. W. 761. 

48. Easements—Way of Necessity.—A trades- 
man using a private way, which was the only 
way available to reach a tenement house of a 
customer, leased from the owner of the land, 
held not liable as for a trespass on posted land, 
under Act April 14, 1905..—Commonwealth v. 
Burford, Pa., 73 Atl. 1064. 

49. Ejectment—Right to Possession.—To re- 
cover in ejectment, a person must at least be 
entitled to possession at the time of commence- 
ing the action.—Harley v. Harley, Wis., 122 N. 
W. 761. 

50. Eminent Domain—Condemnation Proceed- 
ings.—In condemnation proceedings, the correct 
inquiry as to damages was whether defendant’s 
land adjoining the strip taken were depreciated 
in market value by the taking.—Wolf v. Green 
aa” O., M. & & W. Rv. Co., Wis., 122 N. W. 








51. Equity—Cross Bill.—It is a rule of equity 
pleading prevailing in the federal courts that 
one who is not a party to a suit cannot file or 
join in a cross-bill or other vleadine to the mer- 
its until he has been made a party by some 
recognized method of equity procedure.—Unit- 
ed States Gypsum Co. v. Hoxie, U. S. C. C., S. 
D. Iowa, 172 Fed. 504. 

52. Fraud.—aA bill to rescind a contract for 
fraud, or, in the alternative to have it reform- 
ed and enforced. held not obiectionable for vrav- 
ing for alternative relief.—Baker v. Berry Hill 
Mineral Springs Co., Va., 66 S. E. 656. 

53. Laches.—Laches is not available as a 
defense against the state, nor as against a 
county board of supervisors representing the 
state.—Norfolk & W. Ry. Co. v. Board of Sup’rs 
of Carroll County, Va., 65 S. E. 531. 

54. Estoppel—Pleadine—An_ estonnel must 
be pleaded with ‘particularity to constitute eith- 
er a cause of action or defense.—Cooper vy. Fles- 
ner, Okla., 103 Pac. 1016. 

55. Title of Common Grantor.—Where both 
parties claim title through the same _ source, 














neither can dispute the title of the common 
grantor.—Sowles v. Minot, Vt., 73 Atl. 1025. 

56. Void Sale——An owner’s failure to warn 
intending purstSeote of property under a void 
execution held not to prevent the owner from 





‘recovering the value of the property from the 


oo v. Linscott, Kan., 103 Pac. 
i. 

57. Evidence—Admissions.—The admissions 
of an assignor made prior to the assignment are 
admissible against the assignee.—T. D. Kellogg 
Lumber & Mfg. Co. v. Webster Mfg. Co., Wis., 
122 N. W. 737. 

58. Decisions of Federal Courts.—The deci- 
sions of the federal courts on a question of 
general law are not evidence of the law of the 
state in which such courts are sitting.—Ol¢d 
Dominion Copper Mining & Smelting Co. v. Bige- 
low, Mass., 89 N. E. 193. 

59.——Legislative Resolves.—Ordinarily courts 
do not notice legislative resolves unless pro- 
duced in evidence.—Inhabitants of Kingman v. 
Penobscot County Com’rs, Me., 73 Atl. 1038. 

60. Ownership of Land.—In a suit for spe- 
cific performance, parol evidence is admissible 
to show that the vendor’owned only certain 
land which would answer the description in the 
contract.—Bateman v. Riley, N. J., 73 Atl. 1006. 

61. Parol Evidence to Vary Written Con- 
tract.—The rule that a written contract com- 
Plete on its face cannot be contradicted by pa- 
rol evidence of a _ prior or contemporaneous 
agrecment held not to apply to a note which was 
procured by fraudulent representations.—Baker 
. Berry Hill Mineral Springs Co., Va., 66 S. E. 











62. Executors and Administrators—Sale of 
Real Bstate.—Power in executor to sell real 
estate held to vest’ in administrator where 
executor resigns.—In re Manning’s Estate, Neb., 
122 N. W. 711. 

63. False Imprisoum<at—Civi! Liability.—In an 
action solely for false imprisonment, the term- 
ination of the criminal proceedings is imma- 
terial, and it is not a defense that the plaintiff 
pleaded guilty to the charge made against him. 
--kK nickerbocker Steamboat Co. v. Cusack, U. S. 
Cc. C. of App., Second Circuit, 172 Fed. 358. 

64. Federal Courts — Construction of State 
Statutes. — The rule that a_e settled con- 
struction of a_ state statute by the 
highest court of the state is bind- 
ing upon and will be followed by the federal 
courts implies that the state decision must have 
been one based alone upon the statute con- 
strued and which did not involve extraneous 
conditions.—Adelbert College of Western Re- 
serve University v. Wabash R. Co., U. S. C. C. 
of App., Sixth Circuit, 171 Fed. 805. 

65. District in Which Must Be Brought.— 
A federal court of equity will not entertain 
jurisdiction of suit to wind up a corporation or 
appoint a general ,receiver ‘therefor, ‘where 
neither the domicile nor property of the corpo- 
ration are within the state or district, and the 
residence of the stockholders is immaterial.— 
Kirwin v. Boston & O. Mining Co., U. S. C. C., 
D. Mass., 171 Fed. 900. 

66. Law of the Case.—A Circuit Court of 
Appeals will not reconsider and reverse a form- 
er decision construing a will on a subsequent 
writ of error in the same case, because of an 
intermediate decision by the Supreme Court of 
the state in a different suit giving the same 
will a contrary construction.—Messinger y. An- 
derson, U. S. C. C. of App., 171 Fed. 785. 

67. Removal of Causes.—The provisions of 
the judiciary act requiring suits in the circuit 
court to be brought only in the district of which 
the defendant is an inhabitant, or where they 
are between citizens of different states in the 
district of the residence of either plaintiff or 
defendant, have no application to suits between 
an alien and a citizen of the United States.— 
Barlow v. Chicago & N. W. Ry. Co., U. S. C. C., 
N D. Iowa, 172 Fed. 513. 

68. Fraudulent Conveyances—Form of Trans- 
fer.—The form of a transfer is of slight imnort- 
ance, and an act of conveyance will generally 
be treated as void as against creditors, if fraud 
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is shown.—Dickenson v. Patton, Va., 65 S. E. 
529. 

69. Presumptions.—In suit by creditors 
of an insolvent husband to subject to the pay- 
ment of their debts property acquired during 
the coverture and conveyed to the wife, the pre- 
sumption that the husband furnished the con- 
sideration, and that the property is his, may be 
rebutted by proof.—Miller v. Ferguson, Va., 65 
S. E. 564. 

70. Gifts—Life Palicy.—A gift may be made 
of a policy payable to the representatives of in- 
sured.—Metropolitan Ins. Co. v. Clanton, N. J., 
73 Atl. 1052. 

71. Habeas Corpus—Necessity of Confine- 
ment.—Habeas corpus will not lie to test the 
jurisdiction of the court to render a given 
judgment, when no effort is being made to en- 
force it, and the defendant is at liberty on 
bail pendirge a motion for a new trial.—Ex parte 
Messall, Okla., 103 Pac. 1040 

72. Homestead—Transfer.—Neither a _ hus- 
band nor a wife can abandon the family home- 
stead and thereafter convey the same to the 
exclusion of the homestead.right of an insane 
spouse.—In re Manning’s Estate, Neb., 122 N. W. 
711. 

73. Highways—Contributory Negligence.+—-If 
a traveler on the highway sees horses standing 
across the road while feeding, and undertakes 
to pass behind them, he assumes the risk of in- 
jury from such horses.—Philbrick v. Inhabitants 
of West Gardiner, Me., 73 Atl. 1002. 

74. Husband and Wife—<Acts of Married Wo- 
men.—A bond executed by a married woman 
may be valid, though a mortgage securing it is 
void for nonjoinder by her husband.—Randal v. 
Gould, Pa., 73 Atl. 986. 

75.——Contracts of Wife.—A married woman 
contracting through her husband as agent 
held to contract with his assent.—Bell v. Jones, 
N. C., 66 S. E. 646. 

76. Indians—Suit in Relation to Indian Lands. 
—The United States has no title or right in 
lands granted to either of the Five Civilized 
Tribes of Indians in Indian Territory and subse- 
quently allotted in severalty to their members 
which will support a suit in its own name and 
behalf in respect to such lands.—United States 
v. Allen, U. S. C. C., E. D. Cal., 171 Fed. 907. 

77. Trespass on Indian Lands —Coneress 
has the constitutional power to enact laws to 
punish criminally the unauthorized cutting of 
timber on unallotted lands in an Indian reser- 
vation within a state, the title to which is in 
the United States, and to confer jurisdiction on 
federal courts to enforce the same.—United 











States v. Kempf, U. S. D. C., E. D. Wis., 171 
Fed. 1021. 
78. Injunction—Action in Another State.—A 


husband may be enjoined frony maintaining in 
another state an action for senaration instituted 
subsequent to the commencement in New Jer- 
sey of an action for divorce by his wife and his 
appearance and answer therein—Von Bernuth 
v. Von Bernuth, N. J., 73 Atl. 1049. 

79. Interstate Commerce—Regulation. — Cor- 
poratjons possess the same rights ag citizens 
with respect to freedom from state regulation 
of interstate commerce.—Le Moine Lumber & 
Trading Co. v. Kesterson, U. S. C. C., D. Oreg., 
171 Fed. 980. 

80. Intoxicating Liquors—Police Power.—The 
police power of the state embraces a very broad 
field, especially when exercised to regulate the 
liquor traffic, as to which the Legislature has a 
large discretion of. which courts will not as- 
sume control, unless it has plainly transcended 


its power.—Commonwealth v. Henry, Va., 
S. E. 570. 
81. Judgment—Collateral Attack.—Where a 


court had jurisdiction of the parties and sub- 
ject matter and the petition was sufficient to 
justify the court’s action on the merits, it was 
sufficient to sustain a judgment as against col- 
lateral attack, though the petition was demur- 
rable for want of facts.—Board of Com’rs of 
Wyandotte County v. Equitable Inv. Trust Co., 
Kan., 103 Pac. 996. 

82. Findings.—Where the findings in a case 








submittted on an agreed statement of facts are 
not within the stipulation, and not responsive 
to the pleadings, the judgment must be reversed. 
Florence Mfg. Co. v. Pacific Express Co., Utah, 
103 Pac. 966. ; 

83. Larceny—Indictment.—Where the owner 
of the stolen property is dead, an indictment for 
larceny should lay the ownership in his repre- 
sentatives, and not in his estate.—Territory v. 
Valles, N. M., 103 Pac. 984. : 

84. Life Insurance—Premium Notes.—A policy 
will not be deemed forfeited, though premium 
note was not naid at maturity, in the absence of 
re — provision in the policy to that ef- 
ect.—Veal vy. Security Mut. Lif s oe 5 
66 S. BE. 714. i oe eee 

85.——Rebates.—An insurance agency con- 
tract, though intended to evade the anti-rebate 
law, held unavailing in so far as it was exe- 
cuted by the payment of rehates thereunder as 
a defense to the policy.—McNaughton v. Des 
Moines Life Ins. Co., Wis., 122 N. W. 764. 

- Logs and Logging—Cutting Timber.— 
Title to timber cut by a licensee or by a tres- 
passer passes to the licensee only in case the 
license is exclusive and under seal.—Martin 
v. Johnson, Me., 73 Atl. 963 

87. Master and Servant—Assumption of Risk. 
—An employee in car works, who wag ininured 
while working on cars on a switch track which 
were moved by an engine, held, under the evi- 
dence, not chargeable with assumntion of the 
risk or contributory negligence as matter of 
law.—Womack vv. Hicks Locomotive & Car 
Works, U. S. C. C. of App., Seventh Circuit, 172 
Fed. 217. 

88. Negligence in Loading Cars.—A rail- 
road company is not liable to its servants for 
negligence of shippers in their removal of in- 
strumentalities for loading and unloading cars, 
forming temporary obstructions to the safe 
movement of the cars.—Canadian Northern Ry. 
Co. v. Walker, U. S. C. C. of App., Eighth Circuit, 
172 Fed. 346. 

89. Nondelegable Duties.—A, railroad com- 
pany’s duty to inspect its cars is nondelegable.— 
Frie R. Co. v. Schomer, U. S. C. C. of App., Sixth 
Circuit, 171 Fed. 798. y 

90. Rules Governing Employees.—Rules of 
a railroad governing employees held to be strict- 
ly construed against it—Schaufele v. Central of 
Georgia Ry. Co., Ga., 66 S. E. 708. 

91.——Scope of Employment.—Plaintiff, a 16- 
year-old servant, was not engaged voluntarily 
outside the scope of his employment where he 
was ordered by his foreman to change the gear 
of a machine, though he had never done such 
work before.—Morrisett v. Elizabeth City Cot- 
ton Mills, N. C., 65 S. E. 614. 

92. Torts of Servant.—A master is respon- 
sible for the torts of his servant within the 
scope of his employment, though he did not 
authorize the particular act, or, if disapproved, 
forbade it.—Western Real Estate Trustees v. 
Hughes, U. S. C. C. of App., Eighth Circuit, 172 
Fed. 206. 

93. Mines and Minerals—<Association Placer 
Claims.—An association placer mining claim 
cannot be located over other prior claims, so 
as to include within its boundaries and appro- 
priate a number of unlocated and noncontiguous 
fractions lying between such prior claims.— 
Stenfjeld v. Espe, U. S. C. C. of App., Ninth Cir- 
cuit, 171 Fed. 825. 

94. Monopolies—What Constitutes.—The size 
of a business alone does not constitute a mo- 
nopoly of interstate commerce, in violation of 
section 2 of the anti-trust act, but to render a 
combination illegal thereunder it must inten- 
tionally and necessarily prevent other persons 
from engaging in such business, thereby stifling 
competition.—United States v. American Naval 
Stores Co., U. S. C. C., N. D. Ga., 172 Fed. 455. 

95. Mortgages—Title of Conditional Vendor.— 
The title of a conditional vendor of chattels an- 
nexed to land, or of a mortgagee of them before 
or at the time they were attached to the realty, 
is as good against the mortgagee of the realty 
as it is against the mortgagor.—Cox vy. New 
Bern Lighting & Fuel Co., N. C., 66 S. E. 648. 
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96. Municipal Corporations—Intoxicating 
Liquors.—The prohibition article of the_Con- 
stitution (Bunn’s Ed., Sec. 499; Snyder’s Ed., p. 
394), forbidding advertising for sale intoxicating 
liquor, includes advertisements of liquor sold or 
kept for sale without the state.—State v. State 
Capital Co., Okla., 103 Pac. 1021. 

97. Use of Streets.—It must be assumed in 
absence of contrary evidence, that plaintiff could 
see, so-that, had defendant’s automobile dis- 
played lights as required by ordinance, plaintiff 
might have. seen the car approaching, and have 
avoided collision therewith—Fenn y. Clark, 
Cal., 103 Pac. 944. , 

98. Negligence—Amusement Places.—Duty of 
owner of place of amusement where public is 
invited held analogous to that of carrier, differ- 
ing only in the standard of care required.— 
Moon v. Smith, Ga., 66 S. E. 712. 

99. Violation of Statute—Failure to per- 
form a duty imposed by statute or ordinance is 
negligence.—Fenn v. Clark, Cal., 103 Pac. 944. 

100. Nuisance—Fords.—Failure of a town to 
maintain a bridge over a stream in place of a 
ford held not a nuisance for which an individual 
landowner could maintain an action against 
the town.—Naugle v. Nescopeck Tp., Pa., 73 Atl. 
1021. 

101. Officers—Term of Office——Where no defi- 
nite term of office is fixed by law, the power to 
remove an incumbent is an incident to the 
power to appoint, in the absence of constitu- 
tional or statutory provision to the contrary.— 
State v. Dahl, Wis., 122 N. W. 748. 

102. Parent and Child—Custody of Child.— 
The right of a parent to the custody of a child 
cannot pe defeated by a mere paroi gift of tue 
child by the parent to another, and the parent 
may always seek a restoration of the full rights 
and duties of parentage, if the best interests 
of the child require it.—Ex parte Canova, S. C., 
66 S. BE. 625. 

103. Partnership—Acquiring Adverse Claim.— 
Where one partner buys property belonging to 
the firm or buys a claim against the firm, he ac- 
quires it for the benefit of the partnership, and 
can assert it against the firm only for the 
amount it actually costs him.—Miller v. Fergu- 
son, Va., 65 S. E. 562. 

104. Payment—Mistake of Fact.—Mistake, in 
order to constitute a ground for recovery of 
money received, must be a mistake of fact, and 
not of law.—Territory v. Newhall, N. M., 103 
Pac. 982. . 

105. Raitlroads—Care Required of Passengers. 
—A carrier, while bound to exercise great care 
for passengers’ safety, is responsible only for 
negligence.—Elliott vy. Wilmington City Ry. Co., 
Del., 73 Atl. 1040. 

106. Frightening Horses.—A railroad com- 
pany held liable for injuries to a traveler whose 
horse was frightened by the sudden blowing Off 
of steam from an engine extending into the 
street as plaintiff was passing in front of it.— 
Weller v. Lehigh Valley R. Co., Pa., 73 Atl. 1024. 

107. Speed of Train.—A traveler attempt- 
ing to cross a railroad crossing in the country 
in front of an approaching passenger train, 
which he sees, is bound to assume that the train 
may be running at any rate of speed which the 
necessities of the company may require.—Atch- 
ison, T. & S. F. Ry. Co. v. Schriver, Kan., 103 














108.— —Use of Tracks by Different Companies. 
A railroad company licensing the use of its 
track to another railroad is in general liable for 
injuries to a third person caused by the negli- 
gence of the licensee’s servants.—Saunders v. 
Pennsylvania R. Co., Pa., 73 Atl. 1010. 

109. Religious Societies—Church Buildings.— 
A church corporation, in the absence of counter- 
veiling statutes or charter provisions, held en- 
titled to sell its church building to rebuild in 
another more convenient locality.—Phillips v. 
Westminster Church, Pa., 73 Atl. 1062. 

110. Removal of Causes—Suits by Aliens.—An 
action brought by a nonresident alien in a state 
court against a citizen of another state is re- 
movable by the defendant where the requisite 
amcunt is involved.—Barlow v. Chicago & N. 








W. Ry. Co., 
513. 


U. S&S C. C., N. D. Iowa, 172 Fed. 


111. Replevin—Ownership.—Ordinarily sole 
ownership in plaintiff is not necessary to main- 
tain a replevin against a stranger having neith- 
er title or right to possession, if plaintiff has 
an interest in the property and is entitled to 
mccain v. Wells, Wis., 122 N. W. 


112. Stipulations—Construction.—A recital in 
an agreed statement of facts that a check was 
“duly presented for payment” held not to show 
that it was presented in due season.—Furber v. 
Dane, Mass., 89 N. E. 227 

113. Sales—Contract Intended to Defraud.— 
That lumber for finishing a government building 
was not the kind required by the specifications, 
but a materially inferior kind, which the con- 
tractor intended to substitute, in fraud of the 
vovcroment. defeats an action for breach of the 
contract.—Foley Mfg. Co. of Illinois v. Sierra 
Nevada Lumber Co. of Utah, U. S. C. C. of App., 
Seventh Circuit, 172 Fed. 197. 





114. Passing of Title—The intent of the 
parties is the general rule for determining 
whether title passes tothe buyer under a contract 


for construction of an article by which part pay- 
ments are to be made during the course of con- 
struction.—S. H. Hawes & Co. v. Wm. R. Trigg 
Co., Va., 65 S. E. 538. 

115..——-Questions of Lav’.—What is a reason- 
able time to accept an option to purchase goods 
is a question of law.—Standard Box Co. v. Mu- 
tual Biscuit Co., Cal., 103 Pac. 938. 

116. Specific Performance—Sale of Land.— 
Where a wife was not joined in a contract for 
the sale of land, and refused to join in the deed, 
svecific nerformance will only be granted acrainst 
5 en v. Riley, N. J., 73 Atl. 


117. Taxation—Personal Tax.—The state has 
no jurisdiction to assess a tax as a personal 
charge against a nonresident, nor as a general 
rule can the personalty of a nonresident be tax- 
ed unless it has an actual situs within the state. 
—Pendleton v. Commonwealth, Va., 65 S. E. 586. 

118. Trial—Disregarding Testimony of Wit- 
ness.—It requires an extraordinary case to au- 
thorize the court to regard as manifestly im- 
possible and untrue sworn testimony.—Bates v. 
Chicago, M. & St. P. Ry. Co., Wis., 122 N. W. 
745. 

119. Motion to Strike Out Evidence.—A mo- 
tion to strike out evidence admitted without ob- 
jection, not made until after plaintiff's case in 
chief is closed, is too late.—McCullough v. Rail- 
way Mail Ass’n, Pa., 73 Atl. 1007. 

120. Trover and Conversion—Right to Sue.— 
Plaintiff, to recover in conversion, must have 
such a general or special property in the goods 
as entitles him to immediate possession.—Mar- 
tin v. Johnson, Me., 73 Atl. 963. 

121. Trusts—Resulting Trusts——Where title 
to property is taken in the name of one who 
does not furnish the money, a resulting trust 
will in general be presumed in favor of the one 
furnishing the consideration.—Staples v. Bow- 
den, Me., 73 Atl. 999. 

122. Turnpikes and Toll Roads—Use by Au- 
tomobiles.—Automobiles being recognized as a 
‘sarrinee of burden of nleasrre”’ within Tern. 
pike Act, a turnpike company held unauthorized 
to exclude automobiles from its road.—Scranton 
v. Laurel Run Turnpike Co., Pa., 73 Atl. 1063. 

123. Wendor and Purchaser—Bona Fide Pur- 
ehaser.—Ore ~urchasine lands with knowledge 
of facts putting a prudent man on inquiry is 
chargeable with the actual notice he would have 
received by inquiry.—Cooper v. Flesner, Okla., 
103 Pac. 1016. 

124. Marketable Title-—Held, that a doubt 
about a title to render it not marketable must 
be real, and not fanciful.—Zelman vy. Kaufherr, 
N. J., 73 Atl. 1048. 

125. Wlls—Constrvction.—In construing a 
will, the intent of the testator governs, pro- 
vided no settled rule of law or peare of pub- 
lic policy is violated.—Bodfish v. Bodfish, Me., 73 
Atl. 1 











